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I NSTRUCTI ON NO

My duty is to tell you what the law is. Your duty is to accept
and apply this | aw.

You nust consider all of the instructions together, because no
one instruction includes all of the applicable |aw. Renmenber to
review the prelimnary instructions in addition to these
instructions. You nust not single out some instructions and ignore
ot hers, because all are inportant. This is true even though those
instructions | gave you at the beginning of or during the trial are
not repeated here.

Bosl ey’s claimthat Excel retaliated against her as the result
of her conpl aints about the alleged sexual harassnment to which she
was subjected is no | onger before you and need not be decided by you.

The order in which | give these instructions is not inportant.

Your duty is to decide all fact questions.

Do not be influenced by any personal |ikes or dislikes,

synpat hy, bias, prejudices, or enotions.



| NSTRUCTI ON NO.

A corporation acts only through its managenent |evel enployees,
and any managenent | evel enployee of a corporation may bind the
corporation by acts and statenents made while acting within the scope
of his or her duties as an enpl oyee of the corporation.

To determ ne what Excel knew or should have known, you shal
consi der sonething known by a managenent |evel enployee to be known
by the corporation. Likew se, you shall consider actions,
statenments, and deci sions by Excel’s managenent | evel enployees to be
Excel’s actions, statements, and deci sions.



| NSTRUCTI ON NO. _
Your verdict nust be for Bosl ey and agai nst Excel on Bosley’'s
cl ai mof sexual harassnent as the result of a hostil e work environnent,
if Bosley has proved all of the follow ng propositions by a

preponderance of the evidence:

1. Bosley was subjected to unwel come harassnent.

The conduct nust be “unwel cone” i n the sense t hat

it was uninvited and offensive.

2. The conduct was based on sex.
The type of conduct that may constitute sexual
har assment i ncl udes sexual advances, requests for
sexual favors, sexual innuendo, and sexually
der ogat ory | anguage. Conduct that i s not sexual
innature, includingdiscrimnatory intimdation,
ridicule, and insult, my also be sexual
harassnent, if the plaintiff woul d not have been
subj ected to t he conduct but for the fact that

she is feml e.

3. The harassnment was sufficiently severe or pervasive t hat

Bosl ey and a reasonabl e person under sim | ar circunstances woul d find
it created a hostile or abusive work environment.

Whet her an environnment is hostile or abusive

cannot be determ ned by a mat hematical ly precise

test; it entails considerations of all of the

ci rcunstances. Factors to consider may i ncl ude

t he frequency of the harassing conduct; its

severity; whether it i s physically threatening or



hum i ating, or anere offensive utterance; and
whet her it unreasonably interfered with the
enpl oyee’ s work performance.

4. The harassnent woul d affect aterm condition, or privilege

of a reasonabl e person's enpl oynent.
An abusi ve wor k envi ronnment may exi st where t he
harassnent caused econom c injury, affectedthe
enpl oyee’ s psychol ogi cal wel | -bei ng, detracted
fromjob performance, di scouraged t he enpl oyee
fromremai ni ng on t he j ob, or kept the enpl oyee

from advancing in her career.

5. Excel ' s nanagenent | evel enpl oyees knew or shoul d have known

of the harassnent.

6. Excel ' s managenent | evel enpl oyees fail edto take pronpt and

appropriate corrective action.
Proper corrective or renmedi al actionis action
that is reasonably calculated to end the
harassment. As a defensetothis claim Excel
asserts that it took proper renedi al action. |If
you find that Excel took proper renedi al acti on,
t hen Bosl ey cannot establishthis el enment of this
claim and your verdict onthis clai mnust be for

Excel .

| f Bosley has failed to prove any of the above six nunmbered
proposi tions above by a preponder ance of the evi dence, your verdi ct

must be for Excel onthisclaim |f you find Bosl ey has proved all six



nunber ed el ement s by t he preponder ance of t he evi dence, you shoul d find
for Bosley on this claim and consider her damages claim



I NSTRUCTI ON NO.

I f youfindinfavor of Bosl ey on her cl ai mof sexual harassnent

as the result of a hostile work environment, you nust answer the
question on the verdict formconcerni ng whet her Excel’s failuretotake

proper corrective actionto renedy the sexual harassnent by Bosl ey’ s
co-wor ker caused Bosl ey’s di scharge.

To prove that Excel’s failure to take proper renmedi al action
resultedin her di scharge, Bosl ey nust prove by t he preponder ance of
t he evi dence t hat she woul d not have vi ol at ed Excel ' s rul e agai nst
stri king anot her enpl oyee but for Excel’s failure to take proper
remedi al action in response to the sexual harassnent, and that a
reasonabl e person woul d find Bosley’s actionsinviolatingthis rule on
May 13, 1994, were a reasonably foreseeabl e result of Excel’ s failure

to take proper renedial action to renedy the sexual harassnent.



| NSTRUCTI ON NO.
Bosl ey cl ai ns t hat Excel intentionally di scri mnated agai nst her,

i nthat her sex was a notivating factor i nthe deci sionto di scharge
her. This is her claimof disparate treatnent.

Your verdict nust be for Bosl ey and agai nst Excel onthis claim
if Bosley has proved all of the follow ng propositions by a
preponderance of the evidence:

1. Excel discharged Bosley; and

2. Bosley’'s sex was anotivating factor in Excel’s decisionto

di scharge her. The term“notivating factor” means a consi derati on t hat
nmoved Excel toward its decision. Mre than one notivating factor may
af fect a decision. You may findthat Bosl ey’ s sex was a noti vati ng
factor in Excel’s decisionif it has been proved by t he preponderance
of the evidence that Excel’s stated reasons for its deci sion are not
the true reasons, but are a pretext to hide its discrimnatory
noti vati on.

Bosl ey nust showthat Excel intentionally discrimnated agai nst
her. Bosl ey, however, is not requiredto produce direct evi dence of
intentional discrimnation. Intentional discrimnation may be inferred
fromthe existence of other facts.

| f Bosl ey has failedto prove either of the two nunbered el enents
above by t he preponder ance of the evi dence, your verdi ct nust be for
Excel onthis claim |If you find Bosley has proved both of the two
nunber ed el enent s by t he preponder ance of the evi dence, you shoul d find

for Bosley on this claim and consider her damges claim



| NSTRUCTI ON NO
You may not return a verdi ct for Bosley just because you

m ght di sagree with Excel’s decisions or believe themto be harsh.



| NSTRUCTI ON NO.
If you find in favor of Bosley on her claim for sexual

di scrimnation through di sparate treatnent, then you nust answer t he
follow ng question on the verdict form Has Excel proved by the

pr eponder ance of the evidence that Excel woul d have di schar ged Bosl ey
regardl ess of her sex?

10



| NSTRUCTI ON NO.
I f youfindinBosley s favor as explainedintheseinstructions,

t hen you nust award her such sumas you find by t he preponder ance of
the evidencew || fairly and justly conpensate her for any danmages you
find she sustained as a direct result of Excel’ s wrongful conduct.
Bosl ey’ s danages cl ai mi ncl udes three distinct types of danages, and
you nust consi der them separately.

Enoti onal Di stress. You nust determ ne t he anount of damages

sust ai ned by Bosl ey for enoti onal di stress. Damages for enoti onal
di stress i ncl ude damages for enoti onal pain, suffering, i nconveni ence,
nment al angui sh, and | oss of enjoynent of |ife. Bosley does not needto
i nt roduce evi dence of the nonetary val ue of such damages el enents. The
anmount you assess for these el enents cannot be neasur ed by any exact or
mat hemat i cal standard. You nust use your sound j udgnent based on an
i npartial consideration of the evidence.

When consi deri ng t he anount of nonetary damages t o whi ch Bosl ey
may be entitled for enotional distress, you shoul d consi der t he nature,
character, and seriousness of the enotional pain, suffering,
i nconveni ence, nmental angui sh, and | oss of enjoynment of life that
Bosl ey felt. You nust al so consi der the extent or duration, as any
awar d you make nmust cover t he danmages Bosl ey endur ed si nce t he wr ong-
doing to the present tinme.

You nmay al so awar d Bosl ey danages for future enotional distress,
if youfindthat the evidence presented justifies the conclusionthat
Bosl ey’ s enpti onal distress andits consequences can reasonably be
expected to continue in the future.

Backpay. If you find that Excel is responsible for Bosley’'s
di scharge under these i nstructions, you nust determn ne the anount of
any wages and fringe benefits Bosley would have earned in her
enpl oynment wi th Excel if she had not been di scharged, fromthe dat e of
her suspensi on, May 13, 1994, t hrough t he dat e of your verdi ct, m nus

11



t he amobunt of earni ngs and benefits t hat Bosl ey actual |y recei ved from
ot her enpl oynent during that tinme. Such an awardis sonetines called
“backpay” or “lost wages.”

Frontpay. |If you findthat Excel is responsible for Bosley's
di scharge, you nust determ ne t he anount of any future wages and fri nge
benefits that Bosl ey woul d reasonabl y have earned i n her enpl oynent
fromthe date of your verdict until the tine you find Bosl ey woul d have
voluntarily | eft Excel’s enploynment; or until the time she should
reasonably be abl e t o obtai n enpl oynment wi t h pay and responsibilities
equi val ent to the pay and responsi bilities that Bosl ey had as an Excel
enpl oyee, m nus t he anount of earni ngs and benefits that Bosley w |l
receive fromother enmployment during that time. Such an award is
sonetinmes called “frontpay” or “future |ost wages.”

Do not al |l ow anbunts awar ded under one item of damage to be
i ncluded in any ampbunt awarded under another item of damage.

You are al soinstructed that Bosl ey has a duty under the lawto
“mtigate” her danages -- that i s, to exercise reasonable diligence
under the circunstances to m ni m ze her damages. Therefore, if you
find by t he preponderance of the evidence that Bosley fail ed to seek
out or take advantage of an opportunity that was reasonabl y avail abl e
to her, you nust reduce her damages by t he anount she reasonably coul d
have avoi ded if she had sought out or taken advantage of such an
opportunity.

| n det erm ni ng t he anmbunt of any damages t hat you deci de t o award,
you shoul d be gui ded by di spassi onat e common sense. You nust use sound
discretioninfixing an award of danmages, draw ng reasonabl e i nf erences
fromthe facts in evidence. You may not award damages based on
synpat hy, specul ati on, or guess work. On the ot her hand, t he | awdoes
not require that Bosley prove the anmount of her |osses wth
mat hemat i cal precision, but only with as much defi niteness and accuracy

as circunstances permt.
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| NSTRUCTI ON NO.
Inadditiontothe danmages nentioned in the other instructions,

the law permts the jury, under certain circunstances, to assess
puni ti ve danages agai nst a def endant to puni sh t he def endant for sone
extraordi nary m sconduct and to serve as an exanple or warning to
ot hers not to engage in such conduct.

I f youfindin Bosley s favor on any of her clai ms as expl ai ned
intheseinstructions, andif youfindthat Excel actedw th nmalice or
reckless indifferenceto Bosley’ s right to have pronpt renedi al action
t aken i n response to sexual harassnent, or to Bosley’s right not to be
di scri m nat ed agai nst on t he basis of sex, thenin additionto any
danages to which you find Bosley entitled, you nay, but are not
required to, assess agai nst Excel an additi onal ampbunt as punitive
damages, if youfindit is appropriate to punish Excel or to deter
Excel and others fromsimlar conduct inthe future. Wether to assess
puni ti ve damages and what anount of such damages to assess are within
your discretion.

14



I NSTRUCTI ON NO.

If you findthat Bosl ey’ s danages have no nonetary val ue, then

you nust return a verdict for Bosley in the nom nal anpunt of One

Dol | ar

($1.00). You nust return nom nal dammges if:

You find in favor of Bosl ey under her claimfor sexual

harassnment as the result of a hostil e work environnent, and
her danmages have no nopnetary val ue; or

I f you findinfavor of Bosl ey under her cl ai mfor sexual

di scrim nation by di sparate treatnent, and if you answer

“no” inresponsetolnstructionNo. 7 [Verdict FormQuestion
2A], and her damages have no nonetary val ue; or

I f you findinfavor of Bosl ey under her cl ai mfor sexual

di scrim nation by di sparate treatnent, and if you answer

“yes” in response to Instruction No. 7 [Verdict Form
Question 2A], and you did not find for Bosl ey under her

sexual harassnment claim

I f you find Bosl ey' s damages have nonet ary val ue, you shoul d i nst ead

award conpensatory damages, and not nom nal danages.

15



| NSTRUCTI ON NO. __
Inarriving at anitemof damage you cannot arrive at afigure by
t aki ng down t he esti mate of each juror as to an itemof damage and
agreei ng i n advance t hat t he average of t hose esti mat es shoul d be your
item of dammge.
You shoul d not interpret the fact that | have gi veninstructions

about any party's danmages as anindicationinany way that | believe

t hat any party should, or should not, win this case.

16



| NSTRUCTION NO.
| amgi ving you a verdict form Once you have fini shed respondi ng
totheissuesintheverdict form the formshoul d be signed by the
person you have selected to serve as presiding juror.
Your response to each of the special interrogatories nust

represent the consi dered judgnent of each juror. Your answers nmust be

unani nous. \When you have agreed upon the verdict and appropriately signed it,
tell the Court Security Oficer.

It is your duty, as jurors, toconsult with one another and to
deli berate with a viewto reachi ng an agreenent, if you can do so
wi t hout vi ol ence toindividual judgnment. Aninconclusivetrial is
al ways undesi rabl e. Each of you nust deci de t he case for yoursel f, but
do soonly after aninpartial consideration of the evidencew ththe
other jurors. Inthe course of your deliberations, donot hesitateto
re- exam ne your own vi ews and change your opinionif convincedit is
erroneous. But do not surrender your honest conviction as to the
wei ght or effect of evi dence sol el y because of the opi ni on of the ot her

jurors or for the mere purpose of returning a verdict.

17



| NSTRUCTI ON NO. _

Your first duty upon retiring to the jury room for your
deli berations is to el ect one of your nmenbers to act as presiding
juror. The personso electedis responsiblefor the orderly, proper,
and free di scussi on of the i ssues by any juror who wi shes t o express
hi s or her views. He or she w || supervise the balloting and signthe
formor forms of verdict that areinaccord wi th your deci sion and wil |
al so sign any witten inquiries addressed to the Court. Requests
regardi ng i nstructions are not encouraged. Experience teaches that
guestions regarding the law are normally fully covered in the
instructions, and the jury is encouraged to exam ne themvery carefully
bef ore maki ng any further requests of the Court.

The attitude of jurors at the outset of their deliberationsis
important. It is seldomhel pful for ajuror, upon entering ajury
room to announce an enphatic opinioninacase or determnationto
stand for a certainverdict. Wen ajuror does that at the outset,
i ndi vi dual pride may becone i nvol ved and the juror nay | ater hesitate
to recede froman announced position evenwhenit isincorrect. You

are not partisans. You are judges -- judges of the facts. Your sole

interest is to ascertain the truth.

Dat ed at a.m/p.m on this

day of May, 1997.
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CELESTE F. BREMER
CH EF U. S. MAG STRATE JUDGE
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The jury nmakes the followi ng findings on the parties' clains:

| NTERROGATORY NO. 1:

1. Has Bosl ey established her claimfor sexual harassnment as
the result of a hostile work environnment, as outlined in Instruction
No. 37

ANSVER: Yes No

| f you answered YES above, answer Question 1A. If you answered NO
above, go to Interrogatory No. 2.

1A. Has Bosl ey established that Excel’s failure to take
proper corrective action to renedy the sexual harassnent
by Bosl ey’ s co-worker caused Bosley’s discharge?

ANSVER: Yes No

Go to Interrogatory No. 2.

20
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| NTERROGATORY NO. 2:

2. Has Bosley established her claimfor sexual discrimnation
by disparate treatnent, as outlined in Instruction No.5?

ANSVER: Yes No

| f you answered YES above, answer Question 2A. If you answered NO
above, go to Interrogatory No. 3.

2A. Has Excel proved by the preponderance of the evidence
t hat Excel woul d have di scharged Bosl ey regardl ess of her
sex?

ANSVER: Yes No

| f your answer to Interrogatory No. 1 or 2 is YES, go to
I nterrogatory No. 3.

If you answered NO to Interrogatory No. 1 and 2, the Presiding
Juror should sign the verdict form and you should not answer any
nmore questions.

| NTERROGATORY NO. 3:

Answer Interrogatory No. 3 if, and only if, you answered YES to
| nterrogatory No. 1 or 2.

3. Damages.

State the anopunt of damages sustained by Bosley, if any. |If
Bosl ey has failed to prove any item of damage, enter "0" for that
item

3A. Conpensat ory danmnges.

1. Past enotional distress $

2. Future enotional distress $

3. Backpay $
4. Front pay $
TOTAL $
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3B. Noni nal damages.
Answer Question 3B if, and only if, you awarded no anount
of damages in Question 3A.

1. Nom nal damages ($1.00) $
3C. Punitive danmges.

Answer Question 1 belowif, and only if, you answered YES
to Interrogatory No.1l, and awarded sone anopunt of danmges
in Questions 3A or 3B.

1. Has Bosley established that Excel acted with
mal i ce or reckless indifference to her right to have
pronpt remedial action taken in response to sexual
harassnent in the work environnment?

ANSVER: Yes No

If you answered YES to Question 1, please state the anpunt
of punitive damages, if any, that you believe is
appropriate for this claim

Answer Question 2 belowif, and only if, you answered YES
to Interrogatory No.2, and awarded sone anpunt of danages
in Questions 3A or 3B.

2. Has Bosley established that Excel acted with
mal i ce or reckless indifference to her right not to be
subj ected to sexual discrimnation through disparate
treat nent ?

ANSVER: Yes No

I f you answered YES to Question 2, please state the anount
of punitive damages, if any, that you believe is
appropriate for this claim
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TOTAL PUNI TI VE DAMAGES AWARD: $

Presi di ng Juror*

*Your verdict mnmust be unani nous.

[ You are finished answering the Special Interrogatories.]
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